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REGULATION AND INTERFERENCE 
FEDERAL COURTS THEREWITH. 


RATE 
BY 


We desire to analyze a position taken in 
leading article, “The Fallacies of Rate Leg- 
islation,” appearing in 69 Cent. L. J. 3. The 
writer quotes from the Maximum Rate Case 
that: “Congress might itself prescribe rates ; 
or it might leave with the companies the 
right to fix rates, subject to regulation and 
restriction, as well as to that rule which is 
as old as the existence of common carriers, 
to-wit: That rates must be reasonable ;” 
and then says: ‘It seems that even a cursory 
examination would develop that the last 
clause ‘that rates must be reasonable’ ef- 
fectually neutralizes all others in this state- 
ment.” 

This is a broad statement and we do not 
but it is large- 





believe it is altogether true 
ly true. 

We believe that it is within statutory 
power to make prescribed rates presump- 
tively true—prima facia compensatory— 
and put upon a common carrier or other 
public service company the burden of show- 
ing that they deprive or reasonably tend to 





deprive such a company of its property 
without due process of law. 
The courts have assumed, without seri- 
ous, if any, contention to the contrary of 
which we are that there is this 
value to rate regulation, and they also are 


aware, 


in agreement that the fixing of rates is a 
legislative and not a judicial function. In 
effect the courts may decree what should be 
the minimum of a legislative maximum in 
its application to a particular company. 
Besides this, it may be that courts have 
the right to declare upon the validity of 
rate-making statutes upon the ground that 
comprehensive classification of the same 
kinds of public service companies as com- 
ing under an uniform rate for the same 





service is arbitrary and unreasonable. This 
seems a logical sequence to the proposition, . 
that in a case of one company alleging a 
confiscatory rate, because of conditions pe- 
culiar to itself, a court may so decree. If 
as a matter of judicial cognizance there are 
widely variant conditions affecting diverse 
companies, or respectively for each a dif- 
ferent condition of supply and demand— 
classification under one rate might be evi- 
dently an unreasonable thing. 

To put this matter in concrete shape let 
us suppose a fixed statutory rate for gas as 
to all gas companies in a state. In a city 
of half a million this might be grossly ex- 
orbitant, and in a town of two thousand it 
might be confiscatory. Remote from gas 
fields communities might be relegated to oil 
lamps or to reliance for street lighting 
upon the moon, while in their midst the 
owner of gas wells would ‘possess a grind- 
ing monopoly. So may exist reasons in 
the common knowledge of all why all com- 
mon carriers should not be made to come 
under a similar rate for similar service. 
If legislation affront this common knowl- 
edge, may not courts say it is unconstitu- 
tional classification ? 

Again, if reasonableness of rates is the 
ultimate test, and for this reason any rate, 
however fixed, cannot, as the writer on 
“The Fallacies of Rate Legislation” says, 
“become a fixity even after it has been test- 
ed,” legislation, then, directly or through 
a commission, and decrees by courts have 
nothing of permanency about them. The 
latter can no more be regarded as matters 
of the nature of res adjudicata than decrees 
for alimony or the custody of children. 

The law recognizes that changing condi- 
tions sometimes call for readjustment of 
conclusions, and this is the rule, we ven- 
ture to say, when such conclusions call for 
a course of action in the future. 

We perceive then that, as to rate regula- 
tion and the duty and power of courts in 
respect thereto, there exist a vast and com- 
plex variety of considerations. Back of the 
whole question are the local rights of com- 
munities with regard to public-service com- 
panies, They and these companies have cor- 
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relative rights in the same thing—reason- 
ables rates—and these may be one thing to- 
day and another thing to-morrow. 

As a practical proposition it is evident 
that many of the factors which enter into 
the determination of what is a reasonable 
rate are too elusive for fair presentation 
under the rules of evidence, if judicial no- 
tice is not taken of their existence. What 
courts are presumed to be able to take such 
notice ? 

This brings us to the interposition of 
federal courts in the matter of state laws 
prescribing rates. ‘Taking the two deci- 
sions of the federal supreme court, which 
we have lately discussed (68 Cent. L. J. 
441; 69 ibid. 37), and we undertake to 
say that there is no logical escape from 
the conclusion that the federal circuit courts 
unless some important and controlling rea- 
son requires such as a presumption of 
prejudice on the part of state tribunals, 
should not interpose their authority in these 
questions. 

The case of Boise Artesian H. & T. 
Water Co. v. Boise City, 29 Sup. Ct. 426, 
is indisputable authority to the effect that 
the assertion of a confiscatory rate does not 
compel a federal court to grant an injunc- 
tion against its enforcement, where con- 
tention is open in a state court. And the case 
of Welch v. Swasey, 29 Sup. Ct. 567 shows 
that a state court is recognized by the fed- 
eral supreme court to possess a more inti- 
mate acquaintance, in the way of judicial 
cognizance, with local conditions than that 
possessed by a federal court. 

In both of these cases the supreme court 
seeks to impress the idea, that local rights 
are best attended to by local tribunals, 
and that, indeed, they are the only tribu- 
nals which may be presumed to be ade- 
quate. for such a task, provided always there 
be an ultimate appeal to a court, which 
may declare a plain violation of some great 
general right. 

If the federal courts interfere in railroad 
rate legislation, because they may think 
themselves as fully ‘possessed of all local 
knowledge as a state court may be, per- 
haps they would conclude they are likewise 





endued as to rate problems affecting all 
public-service companies. And we confess 
we think one conclusion embraces the other, 
for we believe that scarcely may a rate 
case come before a court and its judicial 
cognizance not be of important influence on 
its conclusion. 

We are on the waiting list of those to 
whom it needs to be shown, that though a 
federal court is presumptively less able, be- 
cause of its lack of judicial cognizance of 
local affairs, to decide upon the reasonable- 
ness of a city ordinance about the height of 
buildings, than a state court is, it is fully 
as capable as a state court to say whether 
a railroad rate or a gas rate will, in the 
future, be fair or not. The seasons, the 
crops, local enterprise, reasonable ‘prospects, 
improvements contemplated or begun, rain 
fall, flood, drouth, fertility, in a word, the 
local law of supply and demand, present 
and prospective, upon which all venture is 
predicated, are factors, and these may be 
misapprehended to-day and correctly fore- 
casted to-morrow. 

If the federal court intervenes to-day, its 
adjudication may be deemed unwise to- 
morrow, and thus a court of “a different, 
though paramount, sovereignty” may be- 
come a mere commission to administer the 
local affairs of a community. If it is its 
duty to interpose in the first instance, it 
should listen to repeated appeals to its ju- 
risdiction. 

Besides this, a determination by such < 
court may be practically overruled by a 
state court, and the state court again over- 
ruled by a federal court and the game of 
battledore and shuttlecock go on ad infini- 
tum, on the plea that constantly changing 
conditions make prior holdings inequitable 
and unjust. 

This thing of rate regulation is a most 
excellent thing for one class of courts to 
handle and not allow two sorts, one inde- 
pendent of the other, to be making “confu- 
sion worse confounded” in a matter which 
seriously demands practical solution. 

We have learned that federal courts may 
righifully refuse to entertain these cases, 
and we ‘do not believe any one will assert 
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that a state court may, sua sponte, do the 
same thing. 

If the general presumption obtains that 
a state court is better able, because of its 
superior judicial cognizance, to attend to 
these rate cases than the federal courts, then 
for federal courts not to exercise their 
privilege of refusing to entertain them may 
give rise to the supposition either that these 
courts distrust the state courts, or they pre- 
fer to interpose. Neither supposition is 
creditable to the federal courts. 








NOTES OF IMPORTANT DECISIONS. 





FELLOW SERVANT DOCTRINE—WAIVER 
BY EMPLOYEE OF EXPRESS COMPANY 
ENURING TO RAILROAD COMPANY.—The 
Supreme Court of New Hampshire discusses 
at considerable length in the case of Piper v 
Boston & M. R. R. 72 Atl. 1024, the 
effect of a contract by the employee of an 
express company whereby he assumed, in con- 
sideration of his employment by the express 
company, all risk of personal injuries sus- 
tained in the course of his employment occa- 
sioned by any railroad company or its em- 
ployees, where it was sought to show that it 
was understood by the employee, that it was 
only upon condition of such contract, that he 
was allowed to work on the premises of the 
defendant in the forwarding of merchandise 
by the express company. It was claimed that 
such agreement was void as against public 
policy, as, defendant being a common carrier 
of expresses, could not make a valid agree- 
ment with the express company that its em- 
ployees should assume the risk of injuries 
caused by the negligence of defendant’s ser- 
vants. 

But the court held that the contract was 
valid, as without the permission to go upon 
defendant’s premises and load its cars, he 
would have no other right than to deliver the 
merchandise to its employees for loading, as 
any other customer. His position, therefore, 
was that of an invitee upon a certain assump- 
tion of risk, and there was nothing inconsist- 
ent in the agreed assumption with the obli- 
gations of the defendant as a common carrier. 

The facts of the case showing an injury at 
the station and not to plaintiff as an express 
messenger on the cars of defendant, the court 
was careful to limit its ruling to the state of 
case before the court. 





“out due process of law, 





The court said: “While it may be conceded 
that public policy prevents the enforcement 
of a contract releasing a common carrier from 
liability for its negligence, it does not have 
that effect in this case, for the reason that the 
relationship of common carriage did not exist 
between the parties. * * * The question 
thus becomes one that might arise between 
two individuals. When it does arise between 
master and servant the law implies an agree- 
ment on the part of the servant that he as- 
sumes the risk of injury from the negligence 
of a fellow servant.” 

This suggests the query as to the validity 
of such a contract in states where the fellow 
servant doctrine as at common law has been 
abolished. 





CARRIERS—STRIKES EXCUSE FOR NOT 
RECEIVING FREIGHT.—North Carolina has 
a statute affixing a penalty on a carrier for 
its failure or refusal to receive freight of every 
kind or description when duly tendered for 
transportation. In a late case decided by the 
Supreme Court of that state defense in an 
action on such statute was set up by a car- 
rier, where cattle were tendered for ship- 
ment, that it was prevented from furnishing 
cattle cars to the plaintiff on account of a 
strike of the machinists on its road, which 
strike it was unable to control, and thereby 
defendant’s motive power got out of order 
and could not be used. Murphy Hdw. Co. v. 
Southern Ry. Co., 64 S. E. 873. 

The court thought the statute prescribed 
a general rule, which “must sometimes give 
way to particular cases” and not cover those 
contingencies against which “no reasonable 
judgment and foresight can provide,” especial- 
ly as by another penalty statute reception of 
the cattle would have made the carrier incur, 
as a result of its crippled condition, conse- 
quent upon an unavoidable cause, a penalty 
for delay in shipping. “For these reasons,” 
said the court, “we think that a statute which 
imposed such penalties and which permitted 
no defense and no excuse, however just, prac- 
tically takes the property of the carrier with- 
because, while the’ 
carrier may be brought into court, it is de- 
nied the right of defense or excuse, how-- 
ever reasonable; but we do not so construe 
the law.” In support of this view the opinion 
quotes from Railroad v. Mager, 201 U. S. 
329, 26 Sup. Ct. 493, 50 L. Ed. 772, and the 
language there used goes much beyond what 
the necessities of the principal case required.. 
The federal supreme court considered that a 
statute compelling a railroad to furnish fa- 
cility for transportation under severe penalty 








58 CENTRAL LAW JOURNAL. 


No. 4 








for omission so te do must take into account 
“sudden conjestion cf traffic,” temporary and 
unavoidable “detention in other states” of 
cars, “wrecks or other accidents involving 
a detention of traffic,” “fires and washouts,” 
or it “transcends the police power of the state 
and amounts to a burden on interstate traffic.” 

Considering the very strict liability of a 
common carrier in regard to carriage, it 
would seem that all regulations antecedent 
thereto ought to have something of liberality 
in their construction. 





WATERWORKS—RESPONSIBILITY FOR 
FIRES.—In Florida, where the principle is ac- 
cepted that an individual has the right to 
maintain an action for a waterworks company 
failing to comply with its contract with the 
city to furnish fire protection to residents, 
where loss is the proximate result of such 
failure, a recent case exhibits a nice distinc- 
tion as to proximate cause. See Woodbury v. 
Tampa Waterworks Co., 49 So. 556. 

The plaintiff's declaration was demurred to 
and the demurrer was sustained as failing to 
state a cause of action. The declaration, al- 
leged, that the defendant “breached said con- 
tract in this: that it failed and refused to sup- 
ply said hydrants in the immediate section 
where said fire existed with water for fire pur- 
poses, giving a first-class fire protection as re- 
quired by said contract, and by reason of the 
defendant’s said breach of said contract said 
fire then and there spread to and burned the 
plaintiff’s said property.” 

The court said: “The duty the defendant 
owed to the plaintiff * * * was to supply 
the hydrants near the plaintiff’s property * * * 
such water to be used by others in extinguish- 
ing fire on plaintiff's premises. The law im- 
poses on defendant no duty to insure the prop- 
erty or to extinguish the fires. The plaintiff 
has no right of action for a failure of the de- 
fendant to furnish water where the plaintiff’s 
property was not located, if such failure was 
not a proximate cause of the burning of plain- 
tiff’s property. * * * The allegations that 
the plaintiff's property became in danger of 
being destroyed by fire and defendant was duly 
informed thereof, and the fire company would 
have extinguished the property where it began 
if- water had been furnished there does not 
state a cause of action for the plaintiff, even 
though it is alleged the fire spreads to and 
burned plaintiff's property, since the duty of 
the defendant was to furnish water for fire 
protection where the plaintiff's property was 
located and not at a different place where other 
property was situated.” 

The effect of this ruling is, as we understand 





it, that the water company might for its failure 
become liable for the burning of a single house 
but not for houses destroyed in a conflagra- 
tion so originating, as defendant “was under 
no duty to the plaintiff to extinguish the fire 
where it started.” 

The court seemed to think that though the 
fire spread from natural causes, the spread- 
ing was rather in the category of things not 
“probable to result from the negligence.” 

It rather seems to us that this was a jury 
question, than one lying within the strict right 
of the judge to decide. There certainly seems 
to be less measure of fire protection to a house 
in a city, if water is furnished to extinguish 
a fire therein only than if neighboring houses 
are similarly protected, and we think insur- 
ance companies would also so view the mat- 
ter. 








FEDERAL INJUNCTION OF STATE 
OFFICIALS TO PREVENT THE 
ENFORCEMENT OF LAWS CLAIM- 
ED TO BE CONFISCATORY—II. 
IT BEING ALLEGED THAT THE 
STATE ENACTMENT IS CONFIS- 
CATORY, THE FEDERAL COURTS 
HAVE JURISDICTION TO RE- 
STRAIN ITS ENFORCEMENT BY 
INJUNCTION.* 


The limits of this discussion preclude an 
examination of the grounds of equity juris- 
diction in the federal courts, as a whole. 
The question to be determined here is, 
whether there are sufficient grounds on 
which a federal court may enjoin the en- 
forcement of confiscatory laws; and having 
deduced the general proposition that the 
federal courts will enjoin the enforcement 
of confiscatory laws, the next step will be to 
see in how far the Eleventh Amendment 
limits this general ‘proposition, 

In order that a case may come within 
the equity jurisdiction of a federal court, 
there must be a federal question involved, 
and there must be, in addition to this, 
equitable grounds for the .court to proceed 
upon. The determination of this branch of 


*Part I of this article apneared in the next 
preceding issue of the Central Law Journal. 
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our subject will depend, therefore, whether 
there is a federal question involved and 


whether there are equitable grounds to sup- - 


port the jurisdiction of the court. 


1. There is a Federal Question In- 
volved.—Upon a sufficient showing that a 
state enactment is confiscatory, it follows, 
from what has been already stated,? 
that there is a federal question raised un- 
der the provisions of the Fourteenth 
Amendment, and a long line of decisions 


settle this point. In the recent case of ' 


Ex parte Young* it was objected, that 
the Circuit Court of the United States had 
no jurisdiction, as there was merely a ques- 
tion of fact involved. The court replied: 
“The question really to be determined un- 
der this objection is whether the acts of 
the legislature and the orders of the rail- 
road commission, if enforced, would take 
property without due process of law, and 
although that question might incidentally 
involve a question of fact, its solution 
nevertheless is one which raises a federal 
question. The sufficiency of rates with 
reference to the federal constitution is a 
judicial question, and one over which the 
federal courts have jurisdiction by reason 
of its federal nature.” 


2. There are Sufficient Equitable 
Grounds to Warrant the Issuing of an In- 
junction.—(a) Jurisdiction of the Federal 
Courts in General—The federal courts 
have a limited jurisdiction depending on 
the statutes of Congress, and under certain 
circumstances the Constitution of the 


(1) See 69 Cent. LL J. 39. 

(2) Hastings v. Ames, 68 Fed. 726; Chicago 
&c. R. Co. v. Minnesota, 134 U. S. 418; Reagan 
v. Farmers’ &c. Co., 154 U. S. 369-399; St. Louis 
&e. Ry. Co. v. Gill, 156 U. S. 649; Covington &c. 
Turnpike Co. v. Sandford, 164 U. S. 578; Smyth 
v. Ames, 169 U. S. 466-522; Chicago &c. Ry. Co. 
v. Thompkins, 176 U. S. 167, 172. There are 
in these cases other federal questions raised, 
as the denial of the equal protection of the 
laws, the impairment of an obligation of a 
contract, the interference with interstate com- 
merce, and numerous others; but this discus- 
sion is confined to confiscatory laws as defined 
by the courts. Southern R. Co. v. Greensboro 
Ice &c. Co., 134 Fed. 82; Illinois Cen. R, Co. v. 
Stone, 20 Fed. 468. 

(3) 28 Sup. Ct. 441, 447. 





United States. It must affirmatively, 
appear on the record that they have juris- 


‘diction.’ The circuit courts are given 


by statute jurisdiction in suits at law or in 
equity, involving the requisite amount, aris- 
ing under the Constitution, laws, and 
treaties of the United States.° If then 
a confiscatory law. is involved, a federal 
question is raised, and the court has juris- 
diction, unless proceedings have already 
been begun in a state court, in which case 
the federal court will not interfere.’ 
But, if the question be first raised in a 
federal court, that court has the right to 
decide it to the exclusion of all other 
courts. Under these circumstances, 
then, the court has jurisdiction in equity, 
if there are equitable grounds to support it,” 
and by statute the federal courts have 
power to issue the writ of injunction on 
proper showing,?® so that it will be 
necessary to ascertain whether there are 
grounds for the issuing of an injunction, 
when attempt is made to enforce confisca- 
tory laws, 


Same—(b) There is no Plain, Edequate 
and Complete Remedy at Law.—lIf there is 
a plain, adequate and complete remedy at 
law, equity will not interfere on general 
principles, and the federal courts are pro- 


(4) Art. III, Sec. 2, Const. of U. S.; Brown 
v. Keene, 8 Pet. 112; Mansfield &c. R. Co. V. 
Swan, 111 U. S. 379; Hanford v. Davies, 163 U. 
S. 273. 

(5) Bois v. Preston, 111 U. S. 252; Bowden 
v. Burnham, 59 Fed. 752. 

(6) I. U. S. Comp. Stat. p. 508. 

(7) Annot. Fed. Stat., p. 509. But a federal 


court may enjoin a state court from the exer- 
cise of a jurisdiction which will adjudicate up- 


on matters exclusively within the jurisdiction 
of the federal courts. McLean v. Lafayette 
Bank, 3 McLean, 185; Taylor v. Taintor, 16 
Wall. 366-370; Hadraker v. Wadley, 172 U. S. 
148; Ex parte Young, 28 Sup. Ct. 441, 1. c. 455. 

(8) United States v. Johnson, 6 Wall. 166; 
Proutt v. Starr, 188 U. S. 537-542-544; Ex parte 
Young, 28 Sup. Ct. 454, 456. 

(9) The question of whether there are equi- 
table grounds or not is decided aceording to 
the: general equitable principles and practice 
as established in English jurisprudence, Robin- 
son v. Campbell, 3 Wheat. 212; Irvine v. Mar- 
shall, 20 How. 565. It is settled that the 
states have no power to limit the jurisdiction 
of the federal courts. McConihay v. Wright, 
121 U. &. 201: Scott v. Meely, 140 U. S. 106; 
Mississippi Mills ‘v. Cohn, 150 U. S. 202. 
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hibited from interfering in such cases by 
statute." It follows, therefore, that, 
in order to get an injunction in the federal 
courts, the complainant must show that he 
has no such remedy at law.” 

An examination of the facts will show 
that in those cases where the question of 
conficatory laws is involved, there is no 
adequate remedy at law.** For it has 
been determined that the rates prescribed 
must be accepted by the carrier and the pub- 
lic until they have been declared invalid." 
If the owners of railroad property 
must wait until the law has been tested by 
writ of error or appeal they will be delayed 
for several years, and, if the rate is un- 
reasonable, they will be deprived of the 
use of their property for this time. Hence, 
the necessity of the court interfering in 
the law until, upon a full hearing of the 
such cases and enjoining the operation of 
facts, it can ascertain whether the rate is 
valid or not. Furthermore from the very 
nature of the questions involved, which 
arise as a result of the many considerations 
to be taken into account, make it imprac- 


ticable to try such a case at law.” On 


(10% “ed. Stat. Annot., Vol. IV, pp. 498, 508. 

(11) Annot. Fed. Stat. vol. IV, p. 530. 

(12) VanWyck v. Knevals, 106 U. S. 360; 
Southern Pac. R. Co. v. Goodrich, 57 Fed. 882, 
395. 

(13) Reagan v. Farmers &c. Co., 154 U. S.. 
loc. cit. pp. 394. .Mr. Justice Brewer said: 


“Meanwhile a failure to obey those regulations 
‘exposes the company, for each separate fare or 
freight exacted in excess of the prescribed rates 
to a penalty so enormous as in a few days to 
roll up a sum far above the value of the entire 
property, etc.”” Smyth v. Ames, 169 U. S., loc. 
ait. 518. Justice Harlan said: “The trans- 
actions of a single week would expose any com- 
pany questioning the validity of the statute to 
a vast number of suits by shippers, to say noth- 
ing of the heavy penalties named in the stat- 
ute.” Southern Ry. Co. v. M’Neill, 155 Fed. 177; 
Ex parte Young, 28 Sup. Ct. loc. cit. 456. 

(14) Ex parte Young, 28 Sup. Ct, 441, 456. 

(15) Ex parte Young, 28 Sup. Ct. loc. 
cit. 456. Mr. Justice Peckham said: “Such in- 
vestigation it would be almost impossible to 
make before a jury, as such body could not in- 
telligently pass upon the matter. Questions 
of the cost of transportation of passengers and 
freight, the net earnings of the road, the separ- 
ation of the cost and earnings within the state 
and those arising beyond its boundaries, all de- 
pending upon the testimony of experts and the 
examination of figures relating to these sub- 
jects, as well, possibly, as the expense attend- 
ing the building and proper cost of the road, 





the other hand a court of equity is adapted 
to try and determine such questions as 
these, and therefore on grounds of ex- 
pediency as well as of necessity, a court of 
equity should interfere.’® 

Same—(c) There will be Irreparable In- 
jury.—But, in order that a court of equity 
interfere by injunction, there must be 
danger of irreparable injury shown."* 
This can be dons for, if the complainants 
must comply with the statute, they will be 
deprived of their property and there will be 
no way of recovery.** So on an allega- 
tion, with reasonable grounds for its sup- 
port, that the law is confiscatory, and there 
is no adequate remedy at law, and there is 
danger of irreparable damage, a good case 
is stated for an injunction in the federal 
courts.’® 

Same—(d) Criminal Laws and Penal- 
ties—The general rule is that a court of 
would necessarily form the chief matter of 
inquiry, and intelligent answers could only be 
given after a careful and prolonged examination 
of the whole evidence, and the making of cal- 
culations based thereon. All material evidence 
having been taken upon these issues, it has 
been held that it ought to be referred to the 
most competent and reliable master to make 
all needed computations, and to find therefrom 
the necessary facts upon which a judgment 


might be rendered that might. be reviewed by 
this court.” 

(16) Smyth v. Ames, 169 WU. S., loc. cit. pp. 
517, 518; Ex parte Young, 28 Sup. Ct. 441. 
At page 456 court said: “All the objections to 
a remedy at law as being plainly inadequate are 
obviated by a suit in equity, making all who 
are directly interested parties to the suit, and 
enjoining the enforcement of the act until the 
decision of the court upon the legal question.” 


(17) Wier v. Winnett, 155 Fed. 824, 827; 
Teller v. United States, 113 Fed. 463; In re 
Tyler, 149 U. S. 190; Osborn v. Bank of United 
States, 9 Wheat. 738. 

(18) Ex parte Young, 28 Sup. Ct. 455. 

(19) Annot. Fed. Stat. Vol. IV, p. 506. The 


same would be true whether the complainant 
had to abide by the rate or be subject to prose- 
cution for penalties, but here the court has the 
added ground for granting the injunction to 
prevent a multiplicity of suits. Pomeroy 
Equity Jurisprudence, p. 1357; Smyth v. Ames, 
169 U. S. 466; Ogden v. City of Armstrong, 108 


U. S. 224; Poor v. Lowa Cen. Ry. Co., 155 Fed. 
226; St. Louis &c. Ry. Co. v. Hadley, 155 Fed. 
220. In such cases, not only would it work 


irreparable damage, but it would be unjust to 
the defendant to defend a multiplicity of suits, 
when the whole matter could be determined by 
passing upon the constitutionality of the statute 
under which they are brought. Texas & Pac. 
Ry. Co. v. Kuteman, 54 Fed. 547; Smyth v. 
Ames, 169 U. S. 518. 
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equity will not enjoin the enforcement of 
criminal laws. The state legislatures have 
taken advantage of this rule and under the 
guise of enforcing the laws have provided 
that the agents of the corporation, who 
might violate the law, should be subject to 
indictment and prosecution criminally. It 
is asserted that to enjoin the enforcement 
of such laws is to interfere with the sover- 
eign right of the state, and to be a viola- 
tion of a fundamental principle of equity. 

But the courts have distinguished such 
laws from criminal laws proper, which have 
for their object the preservation of the 
peace, protection of the morals, or the gen- 
eral welfare of the public.2° They have 
determined that, where an unconstitutional 
law and its enforcement involve property 
rights, a federal court of equity can inter- 
fere by injunction, although the law may 
provide for criminal proceedings upon its 
violation.** In the case of Dobbins v. 
Los Angeles,?* the court. said: ‘It is 
well settled that where property rights will 
be destroyed, unlawful interference by 
criminal proceedings under a void law or 
ordinance may be reached and controlled 
by a court of equity.” 

Same—(e) The Federal Courts Have 
Jurisdiction to Enjoin the Enforcement of 
Confiscatory Laws—A review of the cases 
show, that the federal courts, on proper 
allegations, can enjoin the enforcement of 
confiscatory laws. This is true because, 
there is a federal question involved within 
the meaning of the Fourteenth Amend- 


(20) Ex parte Wood, 155 Fed. 
Ix parte Young, 28 Sup. Ct, 455. 

(21) Smyth v. Ames, 169 U. S. 466; Proutt v. 
Starr, 188 U. S. 537, 542, 544; Ex parte Young, 
25 Sup. Ct. 441; Davis & Farnum Manufacturing 
Co. v. Los Angeles, 189 U. S. 207; Springfield 
Spinning Co. v. Riley, L. R. 6 Eq. 558. Court 
said: “The jurisdiction of this court is to pro- 
tect property and it will interfere by injunction 
to stay any proceedings, whether connected 
with crime or not, which go to the immediate, 
or tend to the ultimate, destruction of property 
or to make it less valuable for use or occupa- 
tion.”” In re Debbs, 158 U. S. 564, 593; Lottery 


190, 195, 196; 


Co, v. Fitzpatrick, 3 Woods 222. 
(22) 123 U. S 223, 241. 
(23) Sea Board &c. Ry. Co. v. Railroad Com., 


155 Fed. 792; Chicago &c. R. Co. v. 
Fed. 
Fed. 


Becker, 35 
885; Perkins v. Northern Pac. R. Co., 155 
447. See cases cited in Note 2, p. 12. 





ment,?* and because there is no adequate 
remedy at law and irreparable injury will 
be done if this course were not pur- 
sued.** For these reasdns and on 
grounds of expediency, “the proper, if not 
the only, mode of judicial relief against a 
tariff of rates established by the legislature 
or by its commission is by a bill in chancery, 
asserting its unreasonable character and its 
conflict with the Constitution of the United 
States.”*° 
H. E. KILMER. 

St. Louis, Mo. 


(24) Ex parte Young, 28 Sup. Ct. 456; 
Smyth y. Ames, 169 U. S. 466; Clyde v. Rich- 
mond &c. R. Co., 57 Fed. 436; Mills v. Green, 67 
Fed. 818; Mississippi R. R. Com. v. Illinois Cen- 
tral Ry. Co., 27 Sup. Ct. 90. ° 

(25) Chicago &c. R. Co. v. Minnesota, 134 
U. S. 460; St. Louis & §. F. R. Co. v. Gill, 156 
U. S. 666; Ex parte Young, 28 Sup. Ct. 456. 








DIVORCE—ALIMONY PENDENTE LITE. 
RUTLEDGE v. RUTLEDGE, 


St. Louis Court of Appeals. Missouri, March 


9, 1909. 


Where a wife sued for a divorce has real 
estate to the value of $5,000 in her own right, | 
she should not be allowed alimony pendente lite 
and attorney’s fees. 


NORTONI, J.: This is a divorce proceed- 
ing. The appeal is from two separate orders 
of the court allowing the defendant wife ali- 
mony pendente lite and suit money. Plaintiff 
instituted his suit for divorce, charging numer- 
ous indignities on the part of the wife which 
are averred to have rendered his condition in 
life intolerable. The defendant wife filed her 
motion for alimony pendente lite and suit 
money. On this motion evidence was taken in 
the circuit court. It appears therefrom that 
the parties were husband and wife, and had 
been married 23 or 24 years. They have two 
children, a daughter, who has attained her 
majority, and resides with her father, separate 
and apart from the defendant wife, and-a son 
of about 15 years.of age, who resides with the 
defendant, his mother. It appears the plain- 
tiff husband is a man of means. His estate 
consists of real and personal property valued 
at about $100,000. It appears that the de- 
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fendant wife is possessed of a house and lot 
in which she resides, No. 3832 Russell avenue, 
in the city of St. Louis. It is a residence 
property containing 10 rooms, conceded to be 
of the value of $5,000 and is unimcumbered. 
The defendant husband deeded this property 
to his wife some two or three years prior to 
their separation. On November 7, 1907, the 
court sustained the defendant’s motion and 
ordered the plaintiff to pay the defendant 
$648 on or before November 15, 1907, and the 
further sum of $100 per month, to be paid 
monthly in installments thereafter, the first 
installment to be paid on December 10, 1907, 
and to continue such payments on the 10th 
of each succeeding month pending the litiga- 
tion. Defendant was further ordered to pay 
$750 as suit money, $500 of which to be paid 
on or before November 15, 1907. From this 
order plaintiff appealed to this court, where- 
upon the defendant filed her second motion 
for an order on appellant to pay a reasonable 
sum in advance for her support pending the 
appeal, and for an additional order or allow- 
ance for attorneys’ fees to defend the suit 
in this court on the appeal. This second 
motion for alimony pendente lite and suit mon- 
ey came on for hearing November 30, 1907, 
and thereupon the court ordered payment of 
$250 attorneys’ fees for the additional services 
of defending the appeal above mentioned; and, 
further, that the plaintiff pay the defendant 
$75 a month alimony pendente lite during the 
appeal. The allowance of $75 a month was to 
be credited, however, on the order of $100 
per month theretofore made on November 7, 
1907. The sum and substance of the two ord- 
ers is an allowance of $648, plus $100 per 
month from and after November 10th as ali- 
mony pendente lite, and the sum of $1,000 as 
attorneys’ fees. An appeal was likewise prose- 
cuted from the second order. The two ap- 
peals are submitted together. If there be a 
question in the case as to the power of the 
circuit court to make the second allowance 
of alimony and suit money after an appeal 
from the first order had been perfected, it 
will not be considered for the reason the en- 
tire matter may be properly disposed of other- 
wise. On that question we express no opin- 
ion. 


In view of the fact that the defendant wife 
has real estate of the value of $5,000 in her 
ow1, right, we'are persuaded the judgment 
for alimony pendente lite and attorney’s fee 
should be reversed. Under the old law the 
right of the wife to alimony pendente lite 
was absolute, and it was therefore allowed 
as a matter of course. But the conditions 
which gave birth to this right entirely dis- 





appeared upon the adoption of our married 
woman’s statute. Under the married wo- 
man’s act, the wife may own property in her 
own right, contract and be contracted with; 
she may sue and be sued in all things as a 
feme sole, and the doctrine of the old law 
that her estate merged in that of her husband 
no longer obtains. The right to alimony 
pendente lite and suit money now depends 
upon the necessities of the case rather than 
upon the assumption that the wife is a desti- 
tute creature, as under the old law. The doc- 
trine repeatedly declared by this court is to 
the effect that, if the wife had _ sufficient 
property in her own right to conduct or de- 
fend her action and to support herself dur- 
ing its pendency, there can be no reason for 
imposing this burden on her husband. For 
the reasons in full, see Stark v. Stark, 115 
Mo. App. 436, 91 S. W. 413; Penningroth v. 
Penningroth, 71 Mo. App. 441; Lambert v. 
Lambert, 109 Mo. App. 19, 84 S. W. 203. 

It is now a settled principle of equity that 
the fact which confers power upon the court 
to award alimony pendente lite for the sup- 
port of the wife and suit money for the pur- 
pose of the prosecution or defense of a di- 
vorce action is that the wife is destitute of 
sufficient means to meet these charges. See 
Collins v. Collins, 80 N. Y. 18. Mr. Bishop 
says: “Precisely as in temporary alimony, 
this suit money is given only to the wife in 
need, so that, if she has an adequate separate 
fncome, it is withheld. Or, if she has suffi- 
cient in part, the husband must supply the 
residue.” 2 Bishop on Marriage & Divorce 
(1891) § 978; also sections 930, 931. The 
doctrine is stated in a most reliable 
standard work as_ follows: “Tt must 
appear that the wife is without means 
to maintain herself, and to enable her 
to properly conduct her suit or defense. 
When it is shown she has sufficient means, 
alimony pendente lite will not be allowed.” 
2 Amer. & Eng. Ency. Law (2d Ed.) 105; 
also 125. The fact that the plaintiff husband 
in this instance is possessed of an estate 
valued at $100,000 does not relieve the situa- 
tion nor modify the influence of the equita- 
ble principle referred to; for it appears in 
proof that the present necessities of the de- 
fendant ere far less than the estate which 
she holds in her own right. Until this is 
consumed, or practically so at least, the law 
will not require the husband to respond to 
her wants for support and suit money pend- 
ing the litigation. It is true the husband at 
the altar agreed to support and maintain his 
wife. This obligation is modified, however, 
by the law to the extent that it obtains while 
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she properly demeans herself as a wife and 
companion. While the divorce proceeding is 
pending, the obligation of the husband in this 
behalf is not to be enforced by the court in 
the divorce proceeding in those cases where 
the wife has ample estate in her own right 
until a final adjudication upon the merits of 
the divorce controversy is had and the rights 
of the parties are ascertained with respect 
thereto. If the wife is found to be the in- 
nocent and injured party in the final deter- 
mination of the controversy, our statute pro- 
vides that the courts shall award her such 
alimony as shall be reasonable. The in- 
junction of the statute ‘is not mandatory, 
however, with respect to alimony pending 
the suit, for it says the court may decree 


such alimony pending suit as would be just. ° 


Section 2926, Rev. St. 1899 (section 2926, p. 
1683, Mo. Ann. St. 1906). And the question 
of what is just or unjust in the circumstan- 
ces of the case, when considering alimony 
pendente lite and suit money, is to be deter- 
mined by the necessities of the wife. See 
authorities supra. 

What has been said so far concerns only 
alimony pendente lite awarded to the wife 
and the allowance for attorneys’ fees, for 
there can be no doubt about the obligation 
of the husband to provide a_ reasonable 
amount for the support of his 15 year old 
son, even though the matter of divorce be un- 
determined. It appears this son resides with 
the mother. The duty primarily rests upon 
the plaintiff husband to maintain him. If he 
permits the son to remain with his wife, he 
must furnish to the mother the necessary 
means for his support. Penningroth v. Pen- 
ningroth, 71 Mo. App. 438. 

Touching the suggestion that the residence 
property owned by the wife iS not available 
as funds to support her and compensate her 
counsel, it mav be said that, if she owns the 
legal title thereto, she is entirely competent 
to convey or mortgage it to another, subject, 
of course, to the husband’s right of curtesy. 
At any rate, the proposition that she may 
either convey or mortgage real property with- 
out joining her husband the legal title to 
which resides in her is abundantly estab- 
lished in this state. See Fermers’ Exch. 
Bank v. Hageluken, 165 Mo. 443, 65 S. W. 
728, 88 Am, St. Rep. 434. The evidence is 
not entirely clear as to whether she obtained 
the legal title to this property by conveyance 
from herself and her husband in a circuitous 
route to a third person and from the third 
person back to her, or whether she holds un- 


der a deed direct from her husband to her- | 


self. If the deed be direct from her hus- 





band, it would create then an equitable es- 
tate in her instead of a legal estate. Turn- 
er v. Shaw, 96 Mo. 22, 8 S. W. 897, 9 Am. St. 
Rep. 319. That the wife can either mortgage 
or convey land which is her equitable sep- 
arate estate acquired by deed from her hus- 
band is also well settled in our law. Turn- 
er v. Shaw, 99 Mo. 22, 8 S. W. 897, 9 Am. St. 
Rep. 319. We therefore find in either view 
of the matter that the real property owned 
by Mrs. Rutledge is available means at hand. 

The judgment should be reversed and the 
cause remanded with directions to the trial 
court to consider the auestion of alimony 
pendente lite and suit money solely with a 
view to the necessities of the wife, and pro- 
ceed with respect to such an allowance as 
may be proper for the support of the minor 
son. It is so ordered. 


Note—Does the Mere Ownership of Valuable 
Neon-Income Property by the Wife Bar Ali- 
mony.—The principal case shows that the mere 
ownership by the wife of real estate of the value 
of $5,000 barred her from alimony’ and counsel 
fees, and the reasoning in the opinion is that this 
being available as an asset for the raising of 
funds sufficient to carry on her case, it was held 
error in the lower court to allow her alimony. 

The opinion says: “It is now a settled principle 
of equity that the fact which confers power upon 
the court to award alimony pendente lite,” etc., 
“is that the wife is destitute of sufficient means 
to meet these charges. 

Within a very few days of this ruling becoming 
final by the denial of a motion for a rehearing, 
the sister court of that which so held ruled quite 
the other way. Robertson v. Robertson (Kansas 
City Ct. of Appeals), 119 S. W. 533. Thus 
Broaddus, P. J.. speaking for that court, said: 
“The house which defendant conveyed to her 
(the wife) was mortgaged, and she ought not 
to have been required under the circumstances 
to place another mortgage on it in order to ob- 
tain funds so that she might maintain and prose- 
cute her suit. * * * It is trve, the carriage . 
and horses defendant gave plaintiff, if sold, might 
realize enough for her support and to carry on 
her suit. But we believe she ought not to be 
required to dispose of all her available personal 
propertv for the temporary purpose in view. Had 
the defendant been a man of small means and 
required by reason thereof to economize in order 
to support himself, the motion should have beer 
denied.” 

The principal case said: “The fact that the 
plaintiff husband in this instance is possessed of 
an estate valued at $100,000 does not relieve the 
situation, nor modify the influence of the equit- 
able principle referred to. Which of these courts 
is right? 

For ourselves we confess that we are unable to 
appreciate the principle which bases the wife’s. 
right to alimony for her support pendente lite 
upon her being destitute of sufficient means there- 
for, whatever may be thought of her being allowed 
counsel fees only upon such a theory. If she 
does not bring suit she is entitled to a support, 
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and if she brings suit, in good faith, she should 
not be penalized therefor. But it seems that 
courts do not go this far. 

The Supreme Court 
case (Cooper v. Cooper, 
1050), approves Harding vy. ge pee 144 Ill. 588, 
21 L. R, A. 310, as containing “a very thorough 
well supported and exhaustive opinion,” and in 
that case it was said: “Whether temporary ali- 
mony should or should not be allowed does not 
depend on the wife's ownership of non-income 
producing property. * * * If the income of 
the wife is insufficient to maintain her and en- 
able her to carry on her suit, and that of the 
husband is ample, she should be allowed from 
her husband’s income such sum, as when added 
to her own, enables her to live comfortably, pend- 
ing the litigation, in the station of life to which 
her husband has accustomed her.” 

In Minnesota the statute as to judicial discre- 
tion seems about as broad as that of Missouri, 
and there the case of Stiehm v. 


of Illinois in a recent 
185 Ill. 163, 56 N. E. 


461, 72 N. W. 708, discusses Collins y. Collins, 
supra, cited by the principal case, and asserts 
that the later case. of Merritt v. Merritt. 99 N. 
Y. 643. 1 N. E. 605, in effect overruled the Col- 
lins case, and the opinion in the Stiehm ease 
says: “The rule seems to be that, while the fact 
that a wife has separate property is a circum- 


stance to be considered in determining an appli- 
cation for temporary alimony, if it is not suffi- 
cient to support her and enable her to prosecute 
her suit or make the proper defense, the court 
will still supply the deficiency. The fact is not 


necessarily controlling.” Two members of the 
five of the Minnescta court dissented and ap- 
proved the lack of sufficient means theory, say- 


ing incidentally that the wife “certainly has more 
ready and available means that she should spend 
in prosecuting this action and supporting herself 
until a trial on the merits.” If it appears on 
the trial that the wife should prevail, the court 
may then award her suit money and temporary 
alimony from the commencement of the action, if 
justice and equity require, whether she has 
means or not.” This sort of soluticn seems with- 


so 


m the fair range of discretion, when applicable 
to such circumstances. 
The Supreme Court of California considers 


that the ability of the husband is an important 
circumstance in determining whether the wife 
should sacrifice the corpus of her estate for means 
to support herself ard carry on her suit, saying, 
in a case where the husband had ample means 
and the wife very much smaller means, and the 
court below had awarded alimony and suit money: 
“The court (below) might well conclude that. 
with such ability on the part of the husband, 1 
would not be fair to the wife to compel her to 
sell all she had in order to raise money where- 
with to live and prosecute her action.” 

The Supreme Court of Iowa inclines strongly 
to the sustaining of judicial discretion in award- 
ing alimeny, though the wife has property whic 
is non-income producing. Thus it said: “The 
evidence shows the plaintiff (wife) is possessed 
of 120 acres of land and a small amount of per- 
sonal pronerty. It shows, however, that only a 
part of the land is improved and that she is in 


poor health.” Campbell v. Campbell, 73 Iowa 
482. 35 N. W. 522. 
In Potts vy. Potts, 68 Mich. W. 


it was ruled that the possession by the wife of 


Stiehm, 69 Minn. ° 





non-productive property, or property not avail- 
able in her hands to obtain the necessary means 
to prosecute a suit for divorce, does not prevent 
the awarding of temporary alimony. Such, also, 
seems the rule in North Carolina. See Bailey v. 
Bailey, 127 N. C. 474; Miller v. Miller, 75 N, C. 
70. 
There appears, however, to be a large number 
of cases on the line of the principal case, a very 
late one being that of Ross vy. Ross (Miss.), 42 
So. 382, which reviews prior Mississippi cases. 
In the Ross case the wife had “real estate, per- 
sonal estate and property in expectancy, amount- 
ing to $1,258.” The allowance of alimony and 
counsel fees was reversed. It does not appear 
what was the husband’s financial condition. 

In 14 Cye, title Divorce, page 752, the text 
says: “If she has sufficient means of her own to 
provide for her separate maintenance no tempo- 
rary alimony will be allowed,” and to that are 
cited quite a number of cases, some of them from 
the courts we have quoted as upholding a less 
stringent rule. 

The rule seems not well settled and it would 
seem that appellate courts differ quite greatly in 
discretion exercised by the lower court, and per- 
haps it may be said that a great deal depends on 
the terms of statutes. Where they are as broad 
as shown by the principal case, we doubt greatly 
whether the weight of authority goes to the un- 
qualified principle that the mere possession of 
available property sufficient to afford means of 
support and suit money, independently altogether 
of the husband's financial condition, bars allow- 








ance of alimony and counsel fees to wife. C. 
JETSAM AND FLOTSAM. 





A RECONSTRUCTION JUDGE. 

Recently the Charleston News and Courier 
published in connection with his death, a sketch 
of the career of Judge Thomas J. Mackey, who 
sat on the bench during the reconstruction 
times in South Carolina. Mackey, though a 
native of Charleston, was at that time a Repub- 
lican and was one of the most brilliant and 
reckless of the unscrupulous adventurers de- 
veloped by the reconstruction period. 

To this day, says the New Orleans “states,” 
South Carolina is full of the stories of this re- 
markable man. It was he who announced from 
the bench that after a careful investigation he 
had discovered that Franklin J. Moses, Jr., was 
a lineal descendant of the impenitent thief of 
the crucifixion. On another occasion, in dis- 
cussing the habit of ‘Tharsaparilla’ Wright, 
the lisping Philadelphia negro, who was an 
Associate Justice of the supreme court, of get- 
ting drunk and preaching in the barrooms of 
Columbia, Mackey said he had _ investigated 
Wright's ancestry and accounted for his drunk- 
en piety by the fact that his remote ancestor 
on the banks of the Congo, had, single-handed, 
eaten a very devout Wesleyan missionary, there- 
by acquiring religious tendencies which he 
transmitted to his posterity. 

In the year 1876, when the political revolution 
occurred in South Carolina, he went over to the 
Democrats and became one of Wade Hampton's 
most daring and effective supporters He an- 
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nounced his change of heart by riding into a 
public meeting at Edgefield on an ox and wear- 
ing a red shirt. Once when on his way to 
appear in the supreme court in support of one 
of his opinions favoring the Democrats, he told 
the people who gathered at a station to hear 
him talk that he would present to the court 
thirteen conclusive reasons in support of his 
position, which reasons he had then on his 
person, whereupon he produced two six-shoot- 
ers and a Bowie knife. He was the originator 
of the assertion that the Republican party had 
seven distinct principles—five loaves and two 
small fishes. 

It is said of Mackey that no more brilliant 
man ever Sat on the bench in any state. When 
he was made a judge, he had never practiced 
law, and so far as can be ascertained, never 
had studied it, yet he was able to find law for 
any decision he desired to make, and in the 
event that he could not find it, invented what 
was needed as he went along, but nevertheless 
he hada way of arriving at substantial justice. 
—Green Bag. 


NEGLIGENT PROXIMITY TO THE HEELS OF 
A MULE. 

The Kentucky Court of Appeals holds that 
everybody knows that a mule is uncertain in the 
matter of offense and defense with his heels. 
See Tobin v. Terrell, 117 S. W. 290. 

There is a sphere into which, according to the 
court, every invasion is looked upon by a mule 
with suspicion, and in the mule nature this sus- 
picion abides forever. In the case above the 
plaintiff's mule was bitten by a horse just as 
plaintiff was picking up the lines which had 
dropped to the floor of a ferry boat on which 
the mule, the horse and the plaintiff were being 
ferried. It was claimed negligent on the part 
of the ferry boat owner to have placed the horse 
and the mule in juxtaposition so the horse 
could bite the mule. But who could tell whether 
the mule was kicking at the bite or kicking at 
his owner, independently of the bite. Anyway 
the court spoke as follows. which “kicked out” 
plaintiff’s case upon all possible theories: “In 
spite of the fact that there was testimony to 
show that his mule was of so gentle a disposi- 
tion that children could play at its heels, it is 
a matter of common Knowledge and common ex- 
perience that there is no telling when or un- 
der what circumstances a mule will or will not 
kick. The only way to escape danger from the 
feet of a mule is not to go within the radius 
of its heels. He who goes within these limits 
assumes the risk of being kicked.” 


RIDICULE—A FOOL’S ARGUMENT. 

A sneer is a fool’s argument. The man who 
is at his wits’ end to find a reason for a belief 
which he has affirmed and whom a narrow 
prejudice keeps from acknowledging defeat, re- 
sorts to ridicule. An idiot laughs at the merest 
statement of any fact, whether true or false. 
The whole world is ridiculous to him. So, also, 
the man who would laugh down the truth rather 
than meet it in soberness, is to be dealt with 
tenderly, as one upon whom a temporary idiocy 
has taken hold. The statement is occasionally 
made that ridicule is a strong ally to any cause; 
it is true only to the extent, however, of the 
number of kindred spirits who can be influenced 
by a fool's argument. 


CORRESPONDENCE. 





THE DEADLY “THE” OF THE MISSOURI 
CONSTITUTION. 
Editor Centra! Law Journal: 

I doubt if all the readers of the Central Law 
Journal will concur in your views in your criti- 
cism of the Missouri Supreme Court in the case 
of State v. Campbell, 210 Mo. 202, criticised in 
the Journal, vol. 68, page 421. 

In this case Campbell was charged with the 
crime of rape. The crime is a most infamous 
one. No man was ever charged with this crime 
that did not have the community at once against 
him. It is a charge easily made—and by a de- 
fendant whose character has not always been 
the best—not easily defended against. 

The testimony of the complaining witness, to- 
gether with a few suspicious circumstances 
which can always be gathered up by an active 
prosecutor, coupled with the fury of an indig- 
nant community and the work of conviction is 
done. 

In cases of this character it seems to me the 
indictment should contain every element and 
word essential to a complete and perfect charge. 
The defendant should have every’ safeguard 
thrown around him. No word should be added 
to the indictment by intendment. By compar- 
ing the opinion in the Campbell case with the 
rulings of the criminal court of Texas, you will 
find that the Missouri case is in line with Texas 
holdings, and you and every other lawyer in 
this land, know that the criminal courts of Tex- 
as have been considered of the highest author- 
ity. 

In an indictment for larceny in one of the 
Texas counties the indictment charged that one 

“Take, steal, carry away, etc., etc.” 
The word “Did” was omitted. The indictment 
did not say: “Did take, steal, carry away, etc., 
ete..”’ and the indictment, in my judgment, was 
properly held bad. The same with reference to 
the omission of the word “At.” “See 26 Texas 
111; also 30 Texas 360.” 


The State of Missouri is to be congratulated on 
having some technical men as members of its 
highest judicial tribunal. They have technical 
minds, and evidently believe in technicality 
When you eliminate technicality from the law 
vou destroy the spirit of law; and when you 
destroy the spirit of the law, you destroy the 
law. 


Technicality in the law has been likened to 
the rails of a railroad; remove the rails and 
the railroad its gone. Eliminate all technicality 
from the law and the law is like the railroad 
without rails. Respectfully, 

D. Cc. LEWIS. 
Bellingham, Wash. 

We refer our readers to our editorial as being 
or not its own justification. What we tried to 
make clear was that the court seemed only in 
a qualified way to plant itself on form, but 
did not do this squarely. The ruling sacrificed 
an indictment, and yet established no legal prin- 
ciple. It said substance was necessary, and re- 
jected substance, on the claim that an omit- 
»ted word was important, when, as we argued, 
the presence or absence of that word made no 
possible difference in the meaning of the indict- 
ment. We do not decry technicalities, but to 





carry them where they are not intended to go 
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(if the court had even pursued that plan), which 
it does not appear to have done, is as bad as to 
leave them out when they ought to be consid- 
ered.—EDITOR. 





A REMINDER OF JARNDYCE v. JARNDYCE.— 
SUGGESTION TO BAR ASSOCIATIONS. 


Editor Central Law Journal: 


We are all familiar with Jarndyce v. Jarn- 
dyce, made immortal by Dickens, where the 
suit lingered along from generation to genera- 
tion until finally the corpus of the estate on 
which the litigation fed having been consumed, 
the bill was dismissed, that was a case in 
chancery and although a fiction, yet its graphic 
force was strongly supported by cases of simi- 
lar nature, then in progress which “like a 
wounded snake, drew their slow lengths along,” 
in the court. It was doubtless this perennial 
procrastination of causes, which induced the 
framers of our constitution in Sec. 10 of our 
Bill of Rights, to declare: “that right and jus- 
tice should be administered without sale, de- 
nial or delay.” Similar provisions occur in the 
constitutions of other states. But melancholy 


examples sometimes occur which show with 
great clearness that this constitutional com- 
mand does not always “work the trick.” This 


is vividly exemplified in the following instance: 

_Under the provision of Sec. 647, Mo. Stat. 1899, 
Sherwood, owning a piece of property in Spring- 
field, and of which he had been in quiet and 
peaceful possession six years, in 1903, instituted 
a proceeding in the Greene County Circuit 
Court against Howell, to quiet title, the ordin- 
ary action in such cases. Under Sec. 647, if 
the one who disputes the title of the property 
in possession, is ordered by the court to try 
the alleged title and bring such suit, then he 
must “prosecute the same with effect.” How- 
ell brought the suit against Sherwood, as di- 
rected by the court, an ordinary action of 
ejectment, without jury. The case will be 
found reported in 213 Mo. 565, the judgment of 
the lower court in favor of Howell, was re- 
versed and cause remanded. The printed re- 
cord is numbered 13,226, is set for the October 
term, 1907 (January call). In this printed re- 
cord the bill of exceptions therein states and 
shows, page 8, that on the 2ist day of Septem- 
ber, 1904, the trial of the ejectment suit of 
Howell was begun, and was not concluded until 
the 13th day of July, 1905. A period of time 
only eight days short of ten months from trial 
begun till trial ended. But surely the trial 
judge was not engaged all that time in trying 
that little action of ejectment? Bless you, no! 
The record shows that whenevef it suited the 
trial judge he would try the ejectment case of 
Howell against Sherwood, for a little while, 
say an hour or two, or half a day, and then, sua 
sponte, without either rhyme, or apparent rea- 
son arbitrarily adjourn it over till the next 
week or the next month. 


I do not believe that such extraordinary and 
remarkable conduct on the part of a trial judge 
in an ordinary action of ejectment can be 
found outside of the limits of Missouri, so that 
I have brought it before the members of the 
legal profession in this state, in order that they 
may ponder on it, and if possible, prevent its 
recurrence and suggest a remedy. 

Yours very respectfully, 
FRANK 8S. HEFFERNAN. 

Springfield, Mo. 





HUMOR OF THE LAW. 





The Boston Transcript quotes an amusing an- 
ecdote, in which Anthony Trollope 
hero and victim. 

A clever Irish barrister appeared for the de- 
fendant, who was a poor letter-carrier guilty 
of some irregularity. Among the witnesses 
Was Anthony Trollope. “What are you” asked 
the Irish barrister in a severe and commanding- 
tone, sonorous With a rich brogue. 

an official in the post-office,” answered Trol- 
lope, somewhat astonished by the Irish gentle- 
man's brusqueness. 

“Anything else?” 
snap. 

“Yes: an author.” This a little proudly. 

“What is the name of your last book?” was 
the next question. 

“Barchester Towers.” 

“Now tell me, is there a word of truth in that 
book?” 

“Well, it is what is generally called a work 
of fiction.” 

“Fiction!” with a scornful curve of the lips. 
“Fiction!” (he pronounced it Ficshion.) “That 
is to say, there isn’t a word of truth in it from 
beginning to end?” 

“I—I am afraid, if you put it that way, there 
isn’t stammered Trollope in an embarrassed 
way. 

With a triumphant chuckle the counsel turned 
to the jury and exclaimed: “Gentlemen, how 
ean you possibly convict a man on the evidence 
of a witness like this, who here in this court of 
justice unblushingly confesses that he has writ- 
ten a book in which there is not a word of 
truth?” 


was the 


said the counsel, with a 


Jim T. had been stealing coal at Niles’s coal 
yard most all winter. Niles finally got tired of 
it, laid for Jim and had him brought into his 
coal office. 

“Look here, Jim,” said Niles, “I can’t stand 
this. You’ve been stealing coal from me all 
winter. Why don’t you steal some from these 
other fellows?” 

Jim gave him his usual hard-luck story, no 
work, family hungry, cold and starving, besides 
the other coal yards were too far away. 

“Well, now look here, Jim,” said Niles, “I 
don’t like to put you in jail, but you ought to 
be there, and I'll make this proposition to you. 
If you'll agree to leave my coal alone the rest 
of this winter, I’ll send you over a cart load ‘in 
the morning.” 

Jim, who was somewhat of a wit as weil as 
lazy, profane and pilfering, was not to be out- 
done. He scratched his head and said: 

“Look here, Niles. By G—d, Iodon’t intend to 
be bound up in any of your d—d ironclad con- 
tracts, put if you'll make it two, it’s a go.” 

Niles sent him the coal. 


“When Justice Brewer,” said a Kansas lawyer, 
“was on the Leavenworth circuit as a criminal 
judge, he had no patience with the pleas of 
hypnotism and such like new-fangled notions 
which then were coming to the fore. Once, I 
remember, a man was being tried before him 
for shoplifting. A witness said he thought 
the prisoner had kleptomania. . 

“‘T presume, judge,’ he added, 
what kleptomania is, eh?’ 

“<‘Ves,’ said the judge. ‘I do. 
I am sent here to cure.’” 


‘vou know 


It is a disease 














ages 


Vol. 69 


CENTRAL LAW JOURNAL. 67 








WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort and of all the Federal Courts. 





Alabama.................. 7, 35, 61, 62, 68, 64, 65, 85, 100 
Georgia.............. 15, 22, 24, 31, 37, 88, 40, 77, 79, 84 
Illinois....1, 4, 6, 21, 23, 25, 26, 29, 30, 32, 33, 39, 
41, 45, 47, 48, 53, 55, 73, 95, 117, 120, 121, 125 
Indiana....2, 5, 8, 16, 17, 19, 27, 28, 46, 49, 50, 51, 
52, 72, 76, 86, 89, 90, 94, 97, 99, 101, 106, 113 














I ai inc cnsericesaiostnectornoead 44, 104, 105, 116 
Massachusetts....9, 10, 11, 36, 66, 68, 75, 78, 80, 81, 
88, 123 
Minnesota 74 
Mississippi 103, 107, Tio 
Missouri....3, 12, 13, 18, 20, 70, 71, 91, 93, 108, 115 
POI, Sikcissinsininsiccetsciratece ‘ 69, 83 
New York........ 14, 42, 57, 67, 87, 111, 112, 119, 124 
PI TR sinc ecdssc ts cccminssesccncdesctispnaiasnaaiens 96, 122 
IEE TAT APOE ATE EOE 43, 54, 58, 60, 102, 118 
United States 8S. C 59 
iiss shi ccs entctcacstssistiicmestiigtco 34, 92, 98, 114 
WE I aincsic is scctintncccticccsniiiminetinainda 56, 82 
Wisconsin ......... 109 





2 Abatement and Revival—Assignability.— 
Where a right of action is not assignable, it 
will not survive.—Selden v. Illinois Trust & 
Savings Bank, IIl., 87 N. E. 860. 

2. Adverse Possession—Paper Title.—The 
construction of deeds as the basis of adverse 
possession, in the absence of actual occupancy, 
is for the court rather than the jury.—Fuelling 
v. Fuesse, Ind., 87 N. E. 700. 

3. Tax Sale-—A purchaser at a tax sale 
may stop the running of limitations against him 
by subsequent payment of taxes on the prem- 
ises.—Dunnington v. Hudson, Mo., 116 S. W. 
1083. 


4. Affidavits—Attorney of Party.—A notary 
public, who is an attorney at law and a clerk 
in the office of the solicitor of complainant in 
a suit for separate maintenance, held entitled 
to take the affidavit instituting contempt pro- 
ceedings for failure to pay temporary allow- 
ances.—MacKenzie v. MacKenzie, Ill, 87 N. E. 
848. 


5. Alteration of Instruments—lInterlineation. 
—Interlineation in a mortgage, making it ac- 
cord with the original agreement of the par- 
ties, held not a material alteration.—Bayse v. 
McKinney, Ind., 87 N. E. 693. 

6. Appeal and Error—Harmless Error.—Er- 
ror in admitting incompetent testimony is 
harmless, where there is sufficient competent 
testimony to sustain the chancellor’s findings. 
—Kennard v. Curran, Ill, 87 N. E. 913. 

q. Limited to Questions Raised.—The Su- 
preme Court, on rehearing, will not consider 
constitutional questions not considered in the 











trial court and not presented in the argument 
of the case in the Supreme Court.—State v City 
of Birmingham, Ala., 48 So. 843. 


8. Necessary Parties —Where judgment 
was rendered against a defendant in favor of 
platntiff, and a separate judgment was render- 
ed in favor of each of the codefendants, and 
against plaintiff, the codefendants were neither 
proper nor necessary parties to the appeal by 
defendant.—Town of Windfall City v. First Nat. 
Bank, Ind., 87 N. E. 984. 





9. Attorney and Client—False Personation. 
—In a prosecution for illegally representing to 
be an attorney at law qualified to practice in 
the courts, evidence held to warrant a finding 
that the scope and purpose of accused’s busi- 
ness letter head was to represent himself as an 
attorney and counselor at law qualified to prac- 
tice in the state courts—Commonwealth  v. 
Grant, Mass., 87 N. E. 895. 

10. Banks and Banking—Clearing House.— 
That the drawee of a check, pursuant to clear- 
ing house methods, pays the check on the guar- 
anty of the indorsement of the payee’s name 
by another responsible bank, did not alter the 
drawee bank’s duty to see that the payee’s sig- 
nature was genuine.—Jordan Marsh Co. v. Na- 
tional Shawmut Bank, Mass., 87 N. E. 740. 

11. Payment of Check.—Where a_ check 
contains a definite order on the banker to pay 
to a particular person, the banker’s duty is ab- 
solute to pay in accordance with the order.— 
Jordan Marsh Co. v. National Shawmut Bank, 
Mass., 87 N. E. 740. 

12. Benefit Societies—Answers in Applica- 
tion.—Answers in an application for insur- 
ance in a fraternal benefit association, which 
under Rev. St. 1899, sec. 1408 (Ann. St. 1906, p. 
1111), is not within the general insurance laws 
as to the health of an insured, are warranties, 
and, if untrue, avoid the policy, whether the 
matters misrepresented contributed to the 
death or not.—Valleroy v. Knights of Columbus, 
Mo., 116 S. W. 1130. 

13. Foreign.—In case of foreign fraternal 
benefit associations doing business in the state, 
the court may look to the laws of their home 
state for the effect to be given their contracts. 
—Valleroy v. Knight of Columbus, Mo., 116 8S. 
W. 1130. 

13. Bills and Notes—Accommodation Indor- 
ser.—An accommodation indorser of a note, 
complete when indorsed, but which the maker 
raised before negotiating it to plaintiff by 
means of spaces left therein, held not liable be- 
cause of negligence, except according to the 
original tenor of the note, under Negotiable In- 
struments Law (Laws 1897, p. 745, c. 612) sec. 
205.—National Exchange Bank of Albany v. 
Lester, N. Y., 87 N. E. 779. 

15. Common Law Seal.—A negotiable in- 
strument under seal is a form of contract un- 

















68 CENTRAL LAW JOURNAL. 





No. 4 








known to the common law.—Lacey v. Hutchin- 
son, Ga., 64 S. E. 105. 

16. Delivery.—A note has no valid exis- 
tence until it has been delivered in accordance 
with the purpose and intention of the parties. 
—Hunter v. First Nat. Bank, Ind., 87 N. E. 734. 


17. Indorsee in Good Faith.—Suspicious 
circumstances sufficient to require investiga- 
tion must be of a substantial character, and so 
strong that the indorsee’s bad faith in failing 
to investigate may be reasonably  inferred.— 
Batesville Bank v. Lehner, Ind., 87 N. E. 990. 














18. Negotiable Note.—A negotiable note 
bought before maturity at judicial sale for a 
pre-existing debt is not subject to the equities 
existing between the original parties.—Tipton 
v. Christopher, Mo., 116 S. W. 1125. 

19. Boundaries Acting on Agreement.— 
Where adjoining landowners agree by parol on 
the boundary line different from the _ true 





boundary, and no consideration moves from one 
to the other except the mutual agreement that 
the line agreed on shall be considered the 
true one, in order to make such agreement val- 
id it must have been acted on and followed by 
the expenditure of money or the making of im- 
provements on the faith thereof, or other cir- 
fumstances must exist which will render it in- 
equitable for either party to set up the true 
boundary.—Fuelling v. Fuesse, Ind., 87 N. E. 
700. 

20. Building and Loan Association—Receiver- 
ship.—Administration of the affairs of a build- 
ing association by the supervisor of building 
and loan associations as receiver held to pro- 
ceed under the supervising control of the court. 
—Wehrs v. Sullivan, Mo., 116 S. W. 1104. 

21. Carriers—Connecting Lines.—At com- 
mon law a carrier was not bound to transport 
goods beyond the termini of its own lines, un- 
less it accented goods marked beyond such 
termini.—Coats v. Chicago,-R. I. & P. Ry. Co.. 
Ill.. 87 N. E. 929. 


99 





Employees Not Passengers.—Lumber 
company operating engine and flat cars held not 
a carrier of passengers, and its employees while 
being transported to and from work were not 
passengers.—Self v. Adel Lumber Co., Ga., 64 
S. E. 112. 


92 
23. 





Place of Contract.—A contract for the 
transportation of potatoes made and partly to 
be performed in Iowa held governed by the 
laws of that state.—Coats v. Chicago, R. I. & 
P. Ry. Co., Ill., 87 N. E. 929. 

24. Chattel Mortgages—Constructive Notice. 
—The constructive notice implied from _ the 
record of a mortgage does not necessarily im- 
port that the mortgagee named therein has act- 
ual knowledge of such mortgage.—Sims v. 
Scheussler, Ga., 64 S. E. 99. 


25. 





Lien Installments.—That the mortgagee 
took possession to enforce payment of the 
amount due by foreclosure, and on payment 





thereof released the property to the mortgagor, 
did not destroy his lien for the deferred in- 
stallments not yet due.—Lange v. Cole, IIl., 87 
N. E. 880. 

26. Conspiracy—Indictment.—An indictment 
for conspiracy to defraud the public and other 
stockholders, depositors, creditors, and cus- 
tomers of a bank by false pretenses held not 
defective for failure to allege the individuals 
intended to be defrauded.—People v. Smith, II1., 
87 N. E. 885. 

27. Constitutional Law—Classification.—That 
the anti-trust act (Acts 1899, p. 257, ec. 148), is 
invalid because it is limited to dealers, mechan- 
ics, and artisans held not available to one not 
in the class of consumers, or the public gener- 
ally, but within the provisions of the act.— 
Knight & Jillson Co. v. Miller, Ind., 87 N. E. 
823. 

28.——Police Power.—The fourteenth amend- 
ment to the federal constitution does not im- 
pair the police power of the state or analagous 
power.—Knight & Jillson Co. v. Miller, Ind., 87 
N. E. 848. 





29 Contempt—Receiver—Conversion of’ Funds. 
—Where a receiver wrongfully converts’ or 
uses the receivership funds, his inability to pay 
them over, resulting from his wrongful act, 
is not a defense to contempt proceedings for 
his failure to account for such funds.—People 
v. Zimmer, Ill., 87 N. E. 845. 


30. 








Separate Maintenance—Fallure to Pay. 
—One arrested in contempt proceedings for 
failure to pay temporary allowances, as de- 
creed in a suit for separate maintenance, held 
not entitled to defeat the proceedings on the 
ground that he was exempt from prosecution 
because he came to the state pursuant to an 
agreement between his solicitor and the solici- 
tor of complainant.—MacKenzie v. MacKenzie, 
Ill., 87 N. E. 848. 

Lack of 
consideration held a good defense in equity to 
Hutchinson, 


Seal. 








31. Contracts—Consideration 


a contract under seal.—Lacey  v. 
Ga., 64 S. E. 105. 


32. 


Consideration—Specific Performance.— 





A contract silent on the subject of considera- 
tion, and which is in fact without considera- 
tion. will not be specifically enforced though 
under seal.—Corbett v. Cronkhite, Ill., 87 N. E. 
874. 

33. Contingency Revocation.—A  promisor 
binding himself to execute the promise on his 
part on the happening of a condition or on the 
performance or payment within a stated period 
by the other party of specified acts or consid- 
erations may revoke the promise at any time 





before acceptance or performance.—Corbett v. 
Cronkhite, Ill., 87 N. E. 874. 

34. Exceptions Named — Presumption.— 
Where, on the carrying out of a contract, the 
parties entered into an agreement stipulating 
for the future adjustment of certain matters 
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of difference between them, it will be assumed 
that, with the exceptions named, the provisions 
of the contract are satisfied—Oliver Refining 
Co. v. Portsmouth Cotton Oil Refining Corp., 
Va., 64 S. E. 56. 

35. Corporations—Receivership Dissolu- 
tion—Where a corporation was dissolved at 
the instance of the stockholders, and placed 
in the hands of trustees, the office of president 
was terminated, and the incumbent, having been 
appointed receiver, was not entitled to receive 
a salary as president in addition to his salary 
as receiver.—Sullivan Timber Co. v. Black, Ala., 
48 So. &70. 

36. Courts—Jurisdiction.—The state court 
has jurisdiction in proceedings against a United 
States officer, unless it is shown that the right 
of the United States is such as to justify him 
in his action—Fay v. Locke, Mass., 87 N. E. 
753. 

37. Criminal Trial—Confession Uncorrobor- 
ated.—A conviction cannot be based upon an 
uncorroborated confession alone.—Wilson v. 
State, Ga., 64 S. E. 112. 


38. Damages—Riparian Owner.—Riparian 
owner, whose property rights are invaded by 
another, held under no obligation to exercise 
ordinary care to avoid or lessen the damage.— 
Price v. High Shoals Mfg. Co., Ga., 64 S. E. 87. 

39. Deeds—Capacity of Grantor.—A grantor 
having sufficient mind and memory to compre- 
hend the nature and effect of the transaction 
and to protect his own interest possesses suf- 
ficient capacity to execute a deed.—Baker v. 
Baker, Ill., 87 N. E. 868. 

40. Dower—Invalid Powers.—Equity will not 
aid the execution of a power invalid because 
the donee of the power was not at the time 
authorized to execute it.—Satterfield v. Tate, 
Ga., 64 S. E. 60. 

41. Ejectment—Title.—Ip ejectment, the ti- 
tle of defendant must be determined by the 
law, and not by any view that might have been 
entertained by his predecessors in title-—People 
v. Chicago & N. W. Ry. Co., Ill., 87 N. E. 946. 

42. Election of Remedies —The election of 
the vendee in a contract to purchase realty by 
suing to recover the deposit made on the execu- 
tion of the contract bars his right to specific 
performance.—Whalen v. Stuart, N. Y., 87 N. 
E. 819. 


43. Embezzlement—Indictment.—An ‘indict- 
ment for embezzling from the “Ballew Literary 
Society” was bad, where it failed to allege that 
the society was a corporation, joint-stock com- 
pany, or partnership.—Reese v. State, Tex., 116 
S. W. 1147. 

44, Eminent Domain—Excessive Taking.— 
An excessive taking is beyond the scope of the 
delegated power to condemn land.—Greasy 


Creek Mineral Co. v. Ely Jellico Coal Co., Ky., 
116 S. W. 1189. 








45. Site for New Depot.—A railroad com- 
pany, being authorized to abandon one depot 
site in its terminal city for another had author- 
ity to condemn land for the new site.—Chicago 
& N. W. Ry. Co. v. Chicago Mechanics’ Insti- 
tute, Ill., 87 N. E. 933. 


46. Estoppel—Reliance on Representation.— 
An essential element in estoppel is that the 
representation or concealment shall have been 
relied on, and the conduct of the person to whom 
it is made thereby induced.—Fuelling v. Fuesse, 
Ind.. 87 N. E. 700. 

47. Evidence—City Ordinances.—A book of 
city ordinances purporting to have been revised 
and compiled but not published by the board of 
trustees of the city held inadmissible to prove 
the ordinances therein contained.—Winn _ v. 
Cleveland, C., C. & St. L. Ry. Co., Ill., 87 N. E. 
954. : 

48. Inherent Improbability.—The court is 
not bound to believe a party’s uncontradicted 
testimony that he did not intend to defraud 
creditors, if, from other evidence, or from the 
inherent improbability of ‘his testimony, the 
court is satisfied that it is false—Kennard v. 
Curran, Ill, 87 N. E. 913. 

49. Judicial Notice.—A board of county 
commissioners may, but is not required, to take 
judicial notice that a route described in a peti- 
tion for a highway is the same as that described 
in a former proceeding wherein it was found not 
to be of public utilty—McKaig v. Jordan, Ind., 
87 N. E. 974. 

50. Executors and Administrators—Statute of 
Limitations.—Until administration of an estate 
is had, limitation does not begin to run against 
claims arising after decedent’s death; the right 
of a creditor to take letters upon the estate un- 
der Burns’ Ann. St. 1908, sec. 2742, subd. 3, and 
section 2744. being merely a right, and not a 
duty.—Hildebrand v. Kinney, Ind., 87 N. E. 832. 

51. Foreign Corporations—<Actions in Tort.— 
A foreign corporation might maintain an action 
in tort, though it had failed to comply with 
the laws authorizing it to do business in the 
state.—Pittsburgh, C., C. & St. L. Ry. Co. v. 
German Ins. Co., Ind., 87 N. E. 995. 

52. Plea in Abatement.—The,. plea that 
plaintiff corporation was not authorized to 
maintain an action in the state must be made in 
abatement, and not in bar.—Pittsburgh, C., C. 
& St. L. Ry. Co. v. German Ins. Co., Ind., 87 N. 
E. 995. 

53. Fraudulent Conveyances—Anticipating 
Indebtedness.—Subsequent creditors may _ set 
aside a conveyance as fraudulent if made in 
anticipation of becoming indebted.—Kennard v. 
Curran, Ill., 87 N. E. 913. 

54.——Circumstantial Evidence.—Fraud as to 
ereditors is always difficult of proof by direct 
testimony, and circumstantial evidence may be 
resorted to.—Adams vy. Hamilton, Tex., 116 S. W. 
1169. 


55. Date of Indebtedness.—Claims arising 
on contract are in force from the date of the 
agreement, and a conveyance made to avoid 
them is fraudulent.—Kennard v. Curran, IIl., 87 
N. E. 913. 

56. Judgment and Execution.—Creditors 
have an absolute right to sue to annul a fraudu- 
lent conveyance without first subjecting other 
property of the debtor by execution or otherwise 
to their claims.—Halfpenny & Hamilton v. Tate 
& McDevitt, W. Va., 64 S. E. 28." 
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57. Suit to Set Aside——The general rule, 
with some exceptions, is that an equitable ac- 
tion cannot be maintained by an attachment 
creditor, to set aside a fraudulent transfer, un- 
til after recovery of judgment and issuance of 
execution thereon.—Hart v. A. L. Clarke & Co., 
N. Y., 87 N. E. 808. 

58. Gaming—Description of Premises.—A 
one-room house on a bachelor’s land, occupied 
solely by him, is not within the exception of 
Acts 1901, p. 26, c. 22, punishing gaming at any 
place except a “private residence occupied by a 
family.’—Patterson v. State, Tex., 116 S. W. 
1151. 

59. Habeas Corpus—Distinguished from Writ 
of Error.—Habeas corpus will not issue as a 
substitute for a writ of error on behalf of one 
convicted of murder of another Indian upon an 
Indian reservation on the ground that the court 
was without jurisdiction—Toy Toy v. Hopkins, 
U. 8. S. C., 29 Sup. Ct. 416. 


60. Homestead—What it Embraces.—Under 
Const. art. 16, sec. 51, the homestead embraces 
the family residence and the place of business 
of the head of the family.—Rock Island Plow 
Co. v. Alten, Tex., 116 S. W. 1144. . 

61. Homicide—Malice—Reasonable Doubt.—If 
there is a reasonable doubt as to whether a kill- 
ing was done with malice, accused cannot be 





convicted of murder.—Andrews v. State, Ala., 
48 So. 858. 
62. Self Defense—Appearance of Danger.— 





If one, who is free from fault in bringing on a 
difficulty, is attacked by another, in his own 
house or place of business, in such a manner 
as would raise in a reasonable mind the belief 
that he is in imminent danger of great bodily 
harm, and he is so impressed, he is under no 
obligation to retreat, but will be justified in 
taking the assailant’s life—Andrews v. State, 
Ala., 48 So. 858. 

63. Indictment — Misdemeanors — Joinder. — 
That misdemeanors may be joined in an indict- 
ment, held, it is not necessary that the offenses 
belong to the same class, as in case of felonies. 
—Burt v. State, Ala., 48 So. 851. 


64. Intoxicating Liquors—Prohibition—Enu- 
merating Beverages.—Where a prohibition stat- 
ute names, désignates, or enumerates the bever- 
ages or liquors prohibited, and the beverage is 
shown to be within the forbidden enumeration, 
its properties are immaterial, in a prosecution 
for the wrongful sale thereof.—Marks v. State, 
Ala., 48 So. 864. 

65. Judicial Notice—The "supreme court 
cannot take judicial notice that mead or metheg- 
lin is an alcoholic, ete., liquor or beverage, or 
that, if drunk to excess, it will produce intoxi- 
cation.—Marks v. State, Ala., 48 So. 864. 

66. Judgment—Effect—A judgment in pro- 
ceedings under a writ of entry for the demand- 
ant against an officer of the United States does 
not affect the title of the United States under a 
deed from the father of the demandant.—Fay v. 
Locke, Mass., 87 N. E. 753. 

67. Res Judicata.——A foreign judgment, in 
an action against shipowners on a draft drawn 
by the master on such owners to procure money 
to pay for outfitting expenses, adjudging the 
draft void for want of authority in the master 
to make it, does not bar an action for money 
had and received for the amount advanced by 
plaintiff and concededly applied to the outfitting 
expenses.—Commercial Nat. Bank of Chicago v. 
Sloman, N. Y., 87 N. E. 811. 











68. Res Judicata—Non-Suit.—The dismissal 
of a bill in equity without prejudice, or-for want 
of prosecution, operates only as a non-suit at 
law, which leaves the plaintiff at liberty to sue 
again.—Conant v. Boston Chamber of Commerce, 
Mass., 87 N. E. 906. 

69. Res Judicata.—In an action to cancel a 
deed to one defendant and a mortgage executed 
by him to the other defendant as ¢louds upon 
plaintiffs’ title, a decree declaring the mortgage 
void and not to constitute a personal liability 
against defendant mortgagor was void, where 
his liability to defendant mortgagee was not 
put in issue.—Jarmine v. Swanson, Neb., 120 N. 
W. 437. 

70. Life Insurance—Contract.—Members of a 
mutual insurance company cannot be assessed 
to pay demands for which their contracts do not 
make them responsible.—Craig v. Western Life 
Ins. Co., Mo., 116 S. W. 1113. 


71.——Different Policies—Where an assess- 
ment life insurance company was liable on as- 
sessment policies and on old-line policies, it 
‘could not pay losses on the old-line policies from 
assessments levied on holders of assessment pol- 
icies.—Craig v. Western Life Ins. Co., Mo., 116 
S. W. 1113. 

72. Limitation of Actions—Executors and Ad- 
ministrators.—A claim of debt, which would be 
barred by limitations if the claim were made by 
the original creditor or claimant, will likewise 
be barred in the hands of a third person.—Hilde- 
brand v. Kinney, Ind., 87 N. E. 832. 

73. Mandamus—Specific Legal Duty.—Man- 
damus will only lie to enforce a specific legal 
duty of such a character that the court can pre- 
scribe a definite act or series of acts which will 
constitute a performance of the duty.—People v. 
Busse, Ill., 87 N. E. 840. 

74. Master and Servant—Assumption of Risk. 
—Assumption of risk and contributory negli- 
gence are separate and distinct defenses.—Rase 
v. Minneapolis, St. P. & S. S. M. Ry. Co., Minn., 
120 N. W. 360. 

75. Collision Between Vehicles.—In an ac- 
tion for injuries sustained by a buggy in which 
plaintiff was riding, which was driven by an- 
other, colliding with defendant’s team, whether 
the negligence of those in plaintiff’s buggy 
should be imputed to him held for the jury.— 
Tennien v. Chase, Masgs., 87 N. E. 901. 

76. Duty of Master.—A master must protect 
his servants against his own negligence and 
against all unusual and unexpected perils of the 
employment known to himself and unknown to 
the servants, and of which the latter could not 
learn by exercising reasonable care.—Cleveland, 
C., C. & St. L. Ry. Co. v. Gossett, Ind., 87 N. E. 
723. 

77. Emergency.—It is no defense that the 
servant misjudged the danger of injury from the 
master’s negligence in attempting to escape 
which he was injured if he had _ reasonable 
grounds, to believe that the danger was im- 

















pending.—Self v. Adel Lumber Co., Ga., 64 S. 
E. 112. 
78. Independent Contractor.—A general 





building contractor, who employs an experienc- 
ed workman, is not liable for injuries to the 
latter, caused by falling through an opening in 
a floor left uncovered.—Johnson v. H. P. Cum- 
mings Const. Co., Mass., 87 N. E. 894. 

79. Inspection by Master.—No unvariable 
rule can be laid down, whereby it can be de- 
clared that a master is relieved from the duty 
of inspecting specified tools, regardless of the 
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circumstances.—Williams v. Garbutt Lumber 
Co., Ga., 64 S. E. 65. 


80. Laborers — Different Nationalities.— 
Where mere manual labor is required, em- 
ployees of divers tongues may be employed to 
work in the same company.—Friberg v. Build- 
ers’ Iron & Steel Co., Mass., 87 N. E. 897. 


81. Safe Appliances Presumption.—An em- 
ployee held entitled to rely on the presumption 
that his employer would provide proper tools, 
and intended to remove any reasonable ground 
of complaint, especially after the attention of 
the foreman and of the general manager was 
directed to their condition—Jellow v. Fore 
River Shipbuilding Co., Mass., 87 N. E. 906. 

82. Safe Place.—The master’s duty to pro- 
vide safe appliances and keep the same in re- 
pair cannot be delegated to a fellow servant.— 
Goshorn v. Wheeling Mold & Foundry Co., W. 
Va., 64 S. E. 22. 


83. Public Policy.—A contract whereby a 
master seeks to relieve himself of liability for 
negligence held against public policy, and void. 
—Olson v. Nebraska Telephone Co., Neb., 120 
N. W. 421. 

84. Municipal Corporations—Abutting Own- 
er.—Owner of building abutting upon a street, 
though not an insurer, held required to exercise 
reasonable care to prevent the building or any 
part thereof from falling upon passers-by.— 
Sinkovitz v. Peters Land Co., Ga., 64 S. E. 93. 


85. Annexation—Intervening Territory.— 
Under Code 1907, sec. 1126, one municipality 
cannot be annexed to another, where territory 
belonging to neither intervenes between them. 
—State v. Martin, Ala., 48 So. 847. 

86. Defective Streets.—Where, in an action 
against a city for injuries through a defective 
street, the special findings showed knowledge 
on plaintiff’s part of the defect, and an attempt 
to avoid it, it was error to render judgment for 
defendant notwithstanding a general verdict for 


plaintiff.—Cochran vy. Town of Shirley, Ind., 87 
N. E. 993. 


87. Licensee.—A city permit, authorizing 
the construction of a private vault under a 
sidewalk up to the curb line, did not authorize 
the licensee to injure, directly or indirectly, even 
from necessity when prosecuting the work with 
due care, steam pipes, laid in the street for a 
quasi public purpose by another under a prior 
grant; and for injury to the pipes through the 
subsidence of the soil owing to the excavation 
the vault licensee was liable-—New York Steam 
Co. vy. Foundation Co., N. Y., 87 N. E. 765. 

88. Negligence—Excavations.—A contractor, 
making excavations for a walk to a side door 
of a dwelling, held as a matter of law not guilty 
of negligence in failing to take steps to prevent 
opening the door from the inside and stepping 
out after he had removed the steps.—Carey v. 
3axter, Mass., 87 N. E. 901. 

89. 


























Imputable Negligence.—The negligence 
of a servant in control of a carriage contribut- 
ing to the injury thereof in a street car collision 
is the negligence of the master, defeating a re- 
covery.—Potter v. Ft. Wayne & W. V. Traction 
Co., Ind., 87 N. E. 694. 


90. Pleading.—The allegations in a plead- 
ing that the party complained of negligently 
committed the particular act, or negligently 
omitted to do a particular thing, which led to 
the injury for which redress is sought, furnishes 
the predicate for the’ proof of such incidental 
facts and circumstances as fairly tend to es- 
tablish the negligence of the primary fact com- 











plained of.—Pittsburgh, C., C. & St. LL Ry. Co. 
v. German Ins. Co., Ind., 87 N. E. 995. 


91.——Pleading.—One suing for a personal in- 
jury negligently inflicted must prove that one 
or more of the specific acts of negligence alleg- 
ed produced the injury.—Reynolds v. Metropoli- 
tan St. Ry. Co., Mo., 116 S. W. 1135. 


92. Pleading.—All that is necessary in a 
negligence case is to set forth the facts which 
constitute the cause of action, so that they may 
be understood by the defendant, the jury, and 
the court.—Virginia Cedar Works v. Dalea, Va., 
64 S. E. 41. . 

93. New Trial—Continuance—Term.—The 
court held not to have lost jurisdiction of the 
motion to set aside the order granting a new 
trial, by continuing it to the next term.—Chand- 
ler v. Gloyd, Mo., 116 S. W. 1073. 


94. Granted as of Right.—Where two or 
more specific causes of action to judgment in 
the same case, and one of them would entitle 
the losing party to a new trial as a matter of 
right, and the other would not, a new trial as 
of right is not allowable.—Garrick v. Garrick, 
Ind., 87 N. E. 696. 

95. Parties—Joint Obligation—Where an ob- 
ligation is made to two or more persons jointly, 
but in the defeasance provides for its discharge 
upon the payment of a sum of money to one of 
them, the legal interest in the obligation is 
joint, and if the obligees are living at the time 
suit is brought all must join in the action.—In- 
ternational Hotel Co. v. Flynn, Ill, 87 N. E. 855. 

96.  Pleading—Answer as Admission —An 
answer held competent evidence in the nature 
of an admission by failure to deny that defend- 
ant telegraph company was the owner of the 
receiving line as alleged in the complaint.—Wil- 


lis v. Western Union Telegraph Co., N. C., 64 
Ss. E. 11. 


97. Definitions.—A complaint must proceed 
on some definite theory, and upon such theory 
complainant must succeed or _ fail.—State v. 
Adams Express Co., Ind., 87 N. E. 723. 


98. General Demurrer—Good Counts.—It is 
a general rule of practice that, if a declaration 
in tort contains two or more counts, some good 
and others bad, a demurrer to the whole declar- 
ation and each count should be sustained as to 
the bad counts.—Virginia Cedar Works v. Dalea, 
Va., 64 S. E. 41. 

99. Waiver of Defects—Where the suffici- 
ency of the cause of action is called in question 
for the first time after verdict, and the facts 
stated in the complaint are sufficient to bar an- 
other suit for the same cause of action, the de- 
fects in the complaint are cured by the verdict. 
—Hill v. Kerstetter, Ind., 87 N. E. 695. 

109. Principal and Agent—Declarations of 
Agent.—The fact of agency cannot be proved by 
the declarations of the agent.—Cohn & Gold- 
berg Lumber Co. v. Robbins, Ala.. 48 So. 853. 

101. Principal and Surety—Notice.—Compli- 
ance with a provision in a contractor’s bond, 
requiring notice to the surety within a specified 
time of any act of the principal or his em- 
ployees which may involve a loss for which the 
surety is responsible, held a condition precedent 
to a recovery on the bond.—Knight & Jillson Co. 
v. Castle, Ind., 87 N. E. 976. 

102. Railroads—Contributory Negligence.— 
One voluntarily continuing to walk in a danger- 
ous place, along and close to a railroad track, 
when there was a safe place at a convenient 
distance, where he might. have walked, held 
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guilty of contributory negligence, preventing 
recovery for death by being struck by the en- 
gine.—Missouri, K. & T. Ry. Co. of Texas v. 
Wall, Tex., 116 S. W. 1140. 

103. Depot—Abandoning Location.—A rail- 
road company having been restrained from 
abandoning the old location of its road through 
a town after it had constructed a new line with 
a depot thereon, it cannot be restrained from 
removing the new depot to the old location.— 
Cooper v. Mobile, J. & K. C. R. Co., Miss., 48 
So. 832. 

104. Reformation of Instruments—Clear Proof. 
—To justify the reformation of a written con- 
tract, the evidence must clearly show that the 
writing does not express the true contract, but 
that, by mistake, the portions sought to be in- 
corporated were omitted.—Knuckles v. J. D. 
Hughes Lumber Co.. Ky., 116 S. W. 1193. 

105. Equity.—Equity will reform a writ- 
ten contract where by mistake it does not ex- 
press the real contract of the parties.—Knuckles 
v. J. D. Hughes Lumber Co., Ky., 116 S. W. 119. 








106. Replevin—Evidence.—The overthrowing 
the mortgage by rights existing in the mortga- 
gor, on which mortgage any right of plaintiff 
in replevin rests, held to overthrow .it for all 
the defendants.—Bayse v. McKinney, Ind., 87 N. 
E. 693. 

107. Sales—Contract—Entirety.—A contract to 
sell a horse in consideration of the buyer's 
working for the seller held an entirety. and 
upon abandonment of the work by the buyer 
the seller could reclaim the horse from a third 
person. to whom the buyer had sold it.—Cleary 
v. Morson, Miss., 48 So. 817. 


108.——Executory Contract.—Where the buyer 
stops performance by the seller of an executory 
contract of sale, the measure of the seller's 
damages is the money expended, and value 
of the labor bestowed in part performance, plus 
the profit that would have accrued on full per- 
formance.—Frederick v. Willoughby, Mo., 116 S. 
W. 1109. 

109.——Patent Defects—Buyers are charge- 
able with knowledge only of such physical de- 
fects in a horse as are obvious to them in view 
of their capability to observe and the opportuni- 
ties accorded them.—Swanke v. Herdemann, 
Wis., 120 N. W. 414. 

110. Verbal Retention of Title.—Personal 
property may be sold with a verbal retention 
of title. and the claim of the seller to the pur- 
chase money will prevail over that of the buy- 
er’s subsequent grantees.—Parker v. Payne, 
Miss., 48 So. 835. 

111. Set-Off and Counterclaim—Assignment. 
—In an action against shipowners for money 
advanced to the ship’s master for expenses in 
procuring supplies, defendants cannot set up in 
defense claims against the ship brokers who 
procured the supplies; plaintiff not claiming as 
assignee of such brokers.—Commercial Nat. 
Bank of Chicago v. Sloman, N. Y., 87 N. E. 811. 

112. Statutes—Amendment.—Where an exist- 
ing general law is amended only by the addi- 
tion of few matter, a limitation that the amend- 
atory statute shall not affect pending suits does 
not limit or qualify the pre-existing general 
law.—Homnyack v. Prudential Ins. Co. of Amer- 
ica, N. Y., 87 N. E. 769. 

113. Torts—Joint Feasors.—Where two or 
more contribute, to a wrong, each is liable for 
the acts of all, and the injured party can sue 

















one or more or all of them.—Cleveland. C., C. & 
St. L. Ry. Co. v. Gossett, Ind., 87 N. E. 723. 

114. Trial—Instructions.—To require a re- 
duction to writing of a requested instruction 
explaining an instruction already given is not 
unreasonable and is in accordance with the rea- 
sonable and _ better practice.—Virginia Cedar 
Works vy. Dalea, Va., 64 S. E. 41. 

115. Jury.—Where the court sits as a jury 
in an action at law, he is the sole judge of the 
credibility of witnesses, and may. like the jury, 
disregard all the testimony of any or all wit- 
nesses, and base his findings and verdict on the 
absolute verities of the case as established be- 
piri him.—Tipton v. Christopher, Mo., 116 S. W. 
1125. 

116. Parol Evidence Estoppel.—Defendant 
cannot object to parol evidence to show the pur- 
pose of an assignment of a judgment absolute 
on its face, where he admits in his answer that 
it was not intended to be absolute, but onTy as 
security for a debt.—Ryan vy. Logan County 
Bank, Ky., 116 S. W. 1179. 


527. Vendor and Purchaser—Option.—Where 
an option contract to convey land was without 
consideration, the mere fact that the purchaser 








therein incurred expenses on the strength of the 


contract did not constitute a consideration.— 
Corbett v. Cronkhite. Ill, 87 N. E. 874. 

118. Venue—Dismissal as to Some Defend- 
ants.—The venue having been proper when the 
action Was commenced, held there was no right 
to change because of amendment of petition, 
and elimination of part of the defendants.— 
Thomas v. Ellison. Tex., 116 S. W. 1141. 

119. Wills—Construction.—The court in con- 
struing a will is aided by the presumption 
against intestacy.—Close vy. Farmers’ Loan & 
Trust Co., N. Y., 87 N. E. 1005. 


120. Governed by Statute.——The right to 
dispose of property by will is purely statutory. 
Selden v. Illinois Trust & Savings Bank, IIl., 
87 N. E. 860. 

121. Jurisdiction.—The jurisdiction of 
equity to entertain a bill to set aside a probate 
decree is purely. statutory.—Selden v. Illinois 
Trust & Savings Bank, Ill., 87 N. E. 860. 

122.—_—Propounder—Bugden.—Where a_ pro- 
pounder of a lost will is required by a caveat 
to prove a will in solenm form, the burden is 
upon him to show its formal execution, its con- 
tents, and that the original will was lost or had 
been destroyed otherwise than by the testatrix 
or with her consent or  procurement.—In re 
Hedgepeth’s Will. N. C., 63 S. E. 1025. 

123. Witnesess—Incompetency.—A __client’s 
privilege to object that the aftorney was incom- 
petent to testify to confidential communications 
made to him may be waived by the client, and 
also by his executor or administrator, or his 
heirs.—Phillips v. Chase, Mass., 87 N. E. 755. 

124. Judicial Knowledge.—The striking out 
of the testimony of the accused that when he 
was eighteen months old he was put in a nur- 
sery may be sustained on the ground that he 
could not have remembered what happened to 
him at that age.—People v. Carlin, N. Y.. 81 N. 
E. 805. 

125. Spouses—Common Law.—lIndependent 
of any question of interest, neither spouse could 
at common law testify to conversations with or 
admissions by the other during marriage, 
whether called as a witness before or after the 
termination of the marriage.—Baker v. Baker, 
Tll., 87 N. E. 868. 
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